
 

GM Freeze 50 South Yorkshire Buildings, Silkstone Common, Barnsley S75  4RJ  
Tel: 0845 217 8992  Email: enquiry@gmfreeze.org  Web: www.gmfreeze.org 

Welsh Assembly Government Consultation: 
Proposals for Managing the Coexistence of GM, 
Conventional and Organic Crops in Wales  
 
Response by GM Freeze   
 
Septembers 2009 
 
GM Freeze 
GM Freeze is an alliance of 55 organisations calling for a moratorium on GM foods, the growing of GM crops 
for any purpose and on patents on genetic resources in agriculture, food production and forestry until the 
need for and safety of GM technology has been established and alternative approaches have been fully 
evaluated. 
 
Our members include consumer groups, farming organisations, environmental groups, development 
agencies, religious groups, animal welfare groups and food companies.  
 
Summary 
GM freeze welcomes the proposals from the Welsh Assembly Government (WAG) to legislate on the 
coexistence of GM, conventional and organic crops.  We warmly applaud the intention to make the 
legislation as restrictive as possible. We share that WAG’s view that the cultivation of GM crops in Wales will 
not benefit Welsh farmers, consumers or the environment.   
 
However, we are concerned that the WAG proposals for consultation have followed the guidance on 
coexistence produced by the European Commission in 2003. A legal opinion has identified several area of 
law where this guidance is not compatible with EU law. This covers four key areas: 
 

• The need to avoid, not minimise, GM contamination. 
• The erroneous adoption of the 0.9% GM labelling threshold to be the base line for on-farm 

contamination. 
• Restricting coexistence to economic considerations and excluding health and environmental 

protection. 
• Wrongly interpreting adventitious presence to mean any presence below 0.9%. 

 
We believe that if these legal issues are dealt with and seed companies selling GM seeds are made strictly 
liable for paying compensation for harm caused by GM crops, then along with the other proposals put 
forward by WAG these will go a long way to protect the Welsh food chain and environment from the 
uncertain outcomes of growing GM crops. We look forward to working with WAG to achieve the best possible 
set of regulations to achieve this outcome. 
 
Introduction 
GM Freeze welcomes the consultation on the coexistence of GM, conventional and organic crops. Our 
comments are designed to ensure that the Welsh Assembly Government’s (WAG) long-standing 
precautionary policy against the cultivation of GM crops in Wales is fully supported by the forthcoming 
regulations on coexistence and economic liability. GM Freeze is fully supportive of WAG’s policy for 
agriculture and rural development that lead to this precautionary policy on GM crops. We believe that the 
science behind the development of GM is in its early stages and that a large amount of uncertainty 
surrounds the potential impacts of GM crops on their environment, animal and human health. Therefore it is 
far too early to release GM crops into the environment, including outdoor testing. Despite more than a 
decade of commercial cultivation in North and Latin America, many of these uncertainties remain unresolved. 
Indeed, information has emerged (for example, on the out-crossing to weedy relatives, weed resistance to 
herbicides and allergenicity) that strengthens the case for a precautionary approach. 
 
We recognise that WAG has limited powers to prevent the approval of GMOs which might be grown in Wales 
because the UK government is the competent authority for marketing approvals and thus ultimately decides 
the UK’s voting position on these applications. Thus it is vitally important that WAG uses its powers to frame 
coexistence and economic liability legislation to ensure that the environment, the Welsh people and economy 
receive the maximum possible protection.   
 
General Comments 
GM Freeze welcomes the intention to strictly control the growing of GM crops in Wales using statutory and 



 

GM Freeze 50 South Yorkshire Buildings, Silkstone Common, Barnsley S75  4RJ  
Tel: 0845 217 8992  Email: enquiry@gmfreeze.org  Web: www.gmfreeze.org 

other means which include: 
 

• Registration of GM crops and proposed locations for cultivation three months before planting. 
• Compulsory training of farmers linked to a code of practice. 
• Mandatory informing of neighbours. 
• National register of GM growing land. 
• Time gaps between same species crops of GM and non-GM. 
• Statutory record keeping. 
• WAG responsibility for enforcement. 
• Protection of National Parks and designated wildlife sites. 
• Measures to control volunteer GM crops. 
• Statutory liability for economic damage on the GM sector. 

 
Our comments throughout this response should be taken as constructive even though at times they may 
appear to be critical of the WAG proposals. We intend that these comments should strengthen the final 
regulations.  
 
We have some concerns about the opening line of the Introduction on page 7 of the consultation document: 
 

“Coexistence of GM and non-GM crops is about ensuring farmers can make a practical choice 
between growing conventional, organic and GM crops.” 

 
Surely coexistence is about ensuring that non-GM forms of agriculture can avoid contamination by 
neighbouring GM crops, rather than pragmatic solutions that would allow low levels of GM contamination to 
become routine?   
 
Our main comments in this section relate to our concerns about the legality of what is being proposed by 
WAG under European Union law. Our comments draw heavily on a legal opinion on Defra’s 2006 
coexistence and economic liability consultation proposals prepared by Paul Lasok QC and Rebecca Haynes 
at the request of ourselves, Friends of the Earth England, Wales and Northern Ireland and The Soil 
Association. The opinion1 sets out seven areas where the DEFRA proposals of July 2006 were not compliant 
with the relevant EU legislation: 
 
1. Defra adopts a 0.9% GM baseline for crops in the field, whereas 0.9% is the threshold for labelling.    
 
The opinion says: 
 

“The labelling thresholds are … legally irrelevant so far as the scope of coexistence measures is 
concerned”. (Paragraph 28) 

 
There is no legislative provision requiring Member States to limit co-existence measures to go no further 
than those necessary to keep GM content below the labelling threshold of 0.9%. 
 
2. Defra proposes to limit the scope of coexistence rules to purely economic factors.    
 
The opinion says: 
 

“[The legislation] was not intended to be limited in scope to the economic aspects of coexistence”. 
(Paragraph 51) 

 
GM legislation recognises an ongoing need to protect health and the environmenti. There are, for example, 
continuing monitoring requirements and a safeguard clause, which allow GMOs to be suspended and 
withdrawn.  

3. Defra’s proposals are to minimize, rather than avoid, GM contamination through coexistence 
measures.  
 
This, the opinion says: 
 

“…is a flawed approach to the Community legislation.” (Paragraph 23) 
 
                                                 
1  Full opinion available at http://www.gmfreeze.org/uploads/4B5_coexistence_legal_opinion.pdf  
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Article 26 (a) of Directive 2001/18 states, “Member States may take appropriate measures to avoid the 
unintended presence of GMOs in other products.” 
 
4. Defra wrongly applies provisions allowing “adventitious” presence to coexistence measures.   
 
The opinion says: 
 

“It would seem to us to be strongly arguable that GM presence which is ‘built-in’ or inherent by virtue 
of a generally applicable base-line norm or tolerance does not accord with the definition of 
adventitious presence.” (Paragraph 45) 

 
The labelling threshold of 0.9% only applies to GM content that is adventitious or technically unavoidable”, ie, 
accidental. Operators have to prove that they have taken steps to avoid the presence of such material. It is 
argued that GM presence which is “built-in”, for example by designing co-existence measures to allow up to 
0.9% GM contamination, cannot be defined as adventitious, and therefore any known contamination would 
have to be labelled.  

5. Defra has wrongly assumed an approach that coexistence rules have to be proportionate and not 
interfere with GM crop cultivation.  
 
The opinion says: 
 

“What is proportionate in the circumstances is a matter of fact and technical assessment and must 
have regard to the legislative aim.” (Paragraph 38) 

 
and 
 

“We conclude that there is no legislative provision which requires a Member State to limit its 
coexistence measures to go no further than is necessary in order to ensure that GM content stays 
below the Community’s labelling threshold.” (Paragraph 42) 

 
Coexistence measures have to “avoid the unintended presence of GMOs in other products”.  Therefore 
measures can only be disproportionate if they seek to exceed this aim. 
 
6. Defra suggests that a GM Crop Site Public Register is not legally required under EU Law.  
 
The opinion says:    
 

“Its position that there is no requirement in law for a public register is fundamentally flawed and 
ignores the provisions of Directive 2001/18.” (Paragraph 6) 

 
Public registers would not only help enforce coexistence schemes, but are also vital to facilitate post release 
monitoring of GMOs (a legal requirement) and future land sales and management. 
 
7. Defra excludes allotment holders and gardeners from those who should be legally informed of the 
intention to plant a GM crop near their land.  
 
The opinion says: 
 

“This approach is fundamentally flawed.” (Paragraph 56) 
 
In saying that only farmers who place products on the market need be informed, Defra ignores or fails to 
understand the very wide definition of “placing on the market” in EU lawii, ie: 
 

“The holding of food […] for the purposes of sale, including offering for sale, or any other forms of 
transfer, whether free of charge or not, and the sale distribution and other forms of transfer 
themselves”.    

 
The proposals from WAG are closer to what we believe are the requirements of the Directive 2001/18 and 
Regulation 1829/2003 than Defra’s 2006 document. We welcome the proposals for public registers of 
commercial growing sites and the inclusion of allotment holders and gardeners in those who should be 
informed of proposed GM crop planting.  
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However, there several important areas where we feel that the WAG proposals, if they become law, would be 
outside the law and therefore challengeable and weaken the legislation. These are: 
 

• The adoption of 0.9% as the baseline for coexistence:  
“The aim of the Welsh Assembly Government’s coexistence arrangements is to ensure that 
adventitious GMO presence in non-GM food and feed crops grown in close proximity to GM crops is 
minimised within the EU 0.9% GM labelling  
threshold for food and feed.” (page 11) 

• The limiting of scope to economic issues rather including health and the environment: 
“Coexistence therefore concerns the economic implications of GM admixture and the measures to 
achieve sufficient segregation between GM and non-GM production and the costs of such 
measures.” (page 11) 

• The objective to minimise rather than avoid GM contamination. 
“There are a range of potential measures that could be put in place to minimise unwanted mixing of 
GM and non-GM crops.” (page 11) 

• The wrong interpretation of the term “adventitious” presence. 
“It is proposed that the objective of coexistence measures should be to limit the unintended presence 
of GMOs in non-GM crops and produce to less than 0.9%.” (page 12)  

 
We regard these flaws as very significant and that they would seriously undermine the effectiveness of the 
proposed legislation to provide protection from GM crops.  
 
Lasok and Haynes clearly explain why the adoption of the 0.9% threshold for coexistence scheme is flawed, 
because there is no legal basis for reading across from the Labelling and Traceability Regulations to 
coexistence regimes. This error stems directly from the European Commission’s guidance on coexistence 
published in 2003iii, which Lasok and Haynes also provided an opinion on for us. 
 
Lasok and Haynes make it clear that Article 26(a) in Directive 2001/18 is not intended to be limited to 
economic aspects, but also to protect the environment. Given this, we would have expected the WAG 
proposals to use this to strengthen the protection afforded by coexistence measures, for example by setting 
measures aimed at preventing gene escape from crops. 
 
We are surprised that WAG proposals to only minimise GM contamination rather than, as required by the 
Directive, to “avoid” (Article 26a) when the latter would afford greater protection. Article 22 of the Directive 
requires that measures should be proportionate (see opinion paragraphs 38-40), but there is no legal 
requirement to favour proportionality over the requirement to avoid contamination. Any decision favouring 
proportionality would therefore be a political.   
 
In our view, the measure proposed should therefore seek to proportionately avoid contamination using 
measures appropriate to the achievement of this objective. Lasok and Haynes use the analogy of cracking a 
nut – a hammer or plastic knife would be disproportionate or inappropriate  means to achieve the objective 
whilst a nutcracker is proportionate to the task in-hand.  We would expect that WAG would have recognised 
this fundamental flaw in the EC’s guidance and Defra’s 2006 proposals.  Both the EC and Defra (who both 
favour the introduction of GM crops) were seeking to ensure that the cultivation of GM was as easy as 
possible for farmers wishing to adopt the technology. In contrast,  the WAG intention is to be as restrictive as 
possible: 
 

“The Welsh Assembly Government’s precautionary approach to GM crop commercialisation is 
underlined through our One Wales commitment to maximise restrictions on GM crops in Wales.” 

 
In this context it makes no sense for WAG to follow the legally flawed lead of Defra and the European 
Commission. 
 
We also believe that the WAG proposals are wrong in their interpretation of avoiding “adventitious” presence.  
Lasok and Haynes correctly, in our view, define “adventitious” as “accidental” presence.  To build–in 
contamination by inadequate coexistence measures which would fail to prevent contamination is clearly a 
wrong interpretation of the intentions of those who drafted the legislation. 
 
We urge the WAG’s that their draft regulations should fully take into account these important legal points. We 
believe that this will enable WAG’s policy on agriculture and rural affairs to succeed more easily and for 
WAG to discharge its responsibilities under the Natural Environment and Rural Communities Act 2006 more 
effectively. 
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Responses to Specific Questions 
 
Q1. What problems are stakeholders currently experiencing with herbicide resistance in weeds, and 
do you think that GM technology impacts on this issue in a positive or negative way?  
GM Freeze has just completed an extensive review of weed resistance developing in areas where GM 
herbicide tolerant crops are grown. Our research has revealed significant resistance problems to glyphosate 
in Roundup Ready crops in North and South America. There is a consensus amongst weed scientists that  
“farmers who practice continuous cropping, or intensive cropping, run a much greater risk of developing 
resistance,”iv and on glyphosate resistance: (GR) “Most of the documented cases of evolved GR weeds in 
the past 6 years have been in GR crops.”v 
 
Scientists also say that GM herbicide tolerant crops used in no tillage systems as having accelerated the 
problem of weed resistance: 
 

“No-tillage corn (Zea mays L.) and soybean [Glycine max (L.) Merr.] production has been widely 
accepted in the mid-Atlantic region, favoring establishment of horseweed [Conyza canadensis (L.) 
Cronq.]. Within 3 yr of using only glyphosate for weed control in continuous glyphosate-resistant 
soybeans, glyphosate failed to control horseweed in some fields.Seedlings originating from seed of 
one population collected in Delaware were grown in the greenhouse and exhibited 8- to 13-fold 
glyphosate resistance compared with a susceptible populationvi.” 

 
In England the Home Grown Cereals Authority are sufficiently concerned about the spread of herbicide 
resistance in Black Grass(Alopecurus myosuroide) in cereal crops to recommend deep ploughing as part of 
the control regimevii ,suggesting zero or min-tillage could become obsolete before becoming widespread in 
the UK.   
 
There is no doubt that the rapid rise of herbicide resistance has been made worse by GMHT crops being 
adopted in soya, maize and cotton. Options for dealing with resistant weeds are further limited by weeds 
developing multiple resistance and the presence of HT volunteers. Industry continues to suggest that more 
herbicides are the answer (tank mixes and soil residuals), but this only leads to increases in herbicide usage 
and the load on the environment and food chain. We urge the WAG to ensure that the policies adopted in 
Wales exclude the possibility of GMHT crops being grown because they are not in keeping with the overall 
approach to agriculture adopted by WAG.   
 
Q2. Do stakeholders accept the above analysis of the potential sources of GM presence and that the 
assumptions the Welsh Assembly Government are proposing should underpin the coexistence 
regime?  
The consultation paper correctly identifies the main sources of GM presence in non-GM crops. However, we 
recommend that further research is carried out in areas where crop contamination has occurred around the 
world to ensure that all obvious means of gene and seed movement have been covered by future 
regulations. The GM Contamination Register (http://www.gmcontaminationregister.org/) provides a useful 
source of data for such as exercise. GM Freeze is aware that a number other means of contamination can 
take place: 
 

• Seed transfer on footware. 
• Seed spillage during transportation, especially if poorly sheeted. 
• Cross-pollination via insects other than bees (eg, pollen beetle thought to be responsible for the 

movement of pollen 26 km in Scotlandviii). Knowledge of other insect pollen vectors such as flies, 
beetles, hover flies and Lepidoptera species appears to very limited, and the frequency and 
significance of long-distance pollination events is not certain due to lack of research. 

• Via farm-saved seed 
• Back crossing from GM feral or weed populations. 
• Movement by wild or domestic birds or animals. 

 
The recently report of GM contaminated flax in Germany is reported to have been imported from Canada 
(where GM flax has only been grown experimentally in the 1990s) illustrates how easy contamination can 
occur and the difficulties and costs involved in removing contamination from the food/feed chain. 

 
We are very concerned that the EU proposals for a GM threshold in seeds are for 0.3-0.5% depending on 
threshold. This in-built contamination would make it impossible to “avoid” GM presence in the final crop. It 
may also result in the 0.9% labelling threshold being breached more frequently. We therefore urge the WAG 
to use all its power and influence to ensure the seed threshold being adopted is zero /not detectable. 
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We are concerned that the WAG’s coexistence measures only cover on-farm activity when it is highly likely 
that significant contamination will take place at other points along the supply change. In particular the 
following: 
 

• Off- farm seed stores and transport. 
• Off-farm grain silos and transport. 
• Off-farm food and feed processing establishments. 

 
We urge the WAG to extend coexistence regulation off-farm, otherwise there is a risk that the good work of 
protecting consumer choice on-farm will be lost off-farm. 
 
Q3. Do stakeholders accept this conclusion on honey production?  
 
No! 
 
The map attached, downloaded from Defra’s bee base, shows the location of registered beekeepers in 
Wales. 
 
It is clear from this data that the areas of Wales where GM crops will be most likely be grown are also the 
areas with the highest density of bee hives. Bees are vital for pollinating for some arable and many fruit and 
vegetable crops. We urge the WAG to access the value of honey and pollination in Wales and to re-assess 
the decision to not include beekeepers is those who should be informed if a GM crops is proposed. Beet and 
maize pollens are collected by bees, and therefore even if GM oilseed rape were to be banned in Wales 
these two crops would be source of GM pollen which could harm the reputation and quality of Welsh honey 
and lead beekeepers to give up. An NOP poll in 2003 found that 63% of regular honey buyers wished to 
avoid the presence of GM pollen in a product that many hold in high esteem.   
 
We reject the European Commission’s reasons for not including beekeepers and honey under coexistence 
rules: 
 

• GM pollen in honey is adventitious and unavoidable – although many different types of pollen are 
collected by honey bees foraging from a hive the location of the hive nearby, certain crops with 
attractive pollen will guarantee a high percentage of pollen from that crop is present in the honey 
produced at the time of flowering (eg, oilseed rape). This is predictable and therefore cannot be 
adventitious. Hives are deliberately moved to certain crops to increase yield. An illustration of the 
serious problems that could arise as a result of bees foraging on GM maize came in Bavaria where a 
beekeeper found his honey containing pollen from the GM maize Mon810 (insect resistant). The 
level of contamination was reported to be 7% of the pollen present, and the courts have prevented it 
from being soldix.  

 
• Pollen content is below 0.9% - this is irrelevant as pollen is an integral part of honey and not an 

ingredient. The type of pollen present can be to some extent decided by the location of the hives and 
influences the texture and flavour.    

 
We urge the WAG to require that all beekeepers are informed of intended GM cultivation ahead of planting 
like land owners and managers. The current British Beekeepers Association policy is that hives should be six 
miles from the nearest GM crop. The current and future value of honeybees to the Welsh economy should 
take precedence over the narrow interests of the biotechnology industry. A full briefing on bees and GM 
crops is attached for more information on the vital subject (and available at 
http://www.gmfreeze.org/uploads/bees_briefing_final.pdf). 
 
Q4. What cross border arrangements with England would be appropriate?  
We are concerned that this issue should not be left hanging for too long. GM Freeze has easily indentified 
three sites along the Wales/England border where the border bisects individual fields using Defra’s Magic 
map site (http://www.magic.gov.uk/website/magic/ ) and street map (http://www.streetmap.co.uk/ ). There are 
likely to be more. Places where the border bisects individual farms are also likely to be numerous, especially 
if rented land is also included. This raises the possibility that an individual crop of GM fodder maize or beet 
could be covered by two different coexistence legislations – one lax and one restrictive. Clearly this has to be 
resolved. GM Freeze suggests that WAG should negotiate a statutory buffer zone/GM-free zone along the 
sensitive parts of the border to avoid such situations arising. 
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Q5. Do stakeholders have any comments on the proposed scope of the Welsh coexistence regime? 
The scope for the coexistence regime covers the main areas, but we would add the following, which require 
specific measures: 
 

• Beekeepers and honey. 
• Farm-saved seeds. 
• Off-farm coexistence. 

 
We agree that maize, beet and potatoes are likely to be the GM crops suitable for growing in Wales first. The 
case for banning GM oilseed rape is already very strong because of the difficulties of preventing gene 
transfer to neighbouring crops and wild relatives, and we urge WAG to press for this to agreed as soon as 
possible. 
 
In the future GM seed may be made available to gardeners and allotment holders. Therefore it would be 
wise to include the in those required require them to inform neighbours and beekeepers of an intention to 
plant a GM variety. 
 
Q6. Do Stakeholders agree with the proposed split between Statutory Measures and a Voluntary 
Code of Practice?  
GM Freeze believes that all measures relating to coexistence and economic liability should be statutory.  
Voluntary measures in agriculture have not been very successful in the past, for example the voluntary code 
of conduct for straw burning in the 1980s, which was quickly replaced by statutory controls and then a ban.   
 
The areas proposed for the voluntary approach (training, volunteer control and bolter control) are all too 
important to be left to industry to control. The prevalence of weed beet in UK sugar beet fields (it is found in 
60% of fieldsx) is indicative that voluntary bolter control is not working at present. WAG needs to ensure that 
the training of farmers is to the highest standard, and making it a statutory requirement will be an important 
step in achieving this. 
 
Statutory provision will also enable enforcement to take place if there is a lack of compliance. If industry 
wishes to back up the statutory approach with their own sanctions for operators and farmers who breach the 
regulations, then let them do so to provide additional protection. 
 
Q7. How do you think the voluntary measures could be monitored as voluntary measures are NOT 
enforced?  
We do not believe that there is an effective means to monitor voluntary codes of practice, particularly when 
the industry that stands to profit from new technology is best placed to monitor compliance. The experience 
of the laissez faire approach in the USA suggest that voluntary measures have been ineffective in preventing 
GM contamination of seeds and commercial crops, for example the Starlink contamination incident of 2000, 
the Bt10 maize incident in 2005, the Prodigene pharm gene contamination case in 2002 and the LL601 rice 
case in 2006xi. 
 
WAG needs to develop a statutory enforcement system that serves the interests of Wales. An independent 
agency needs to be established funded by a levy on GM seed sales. 
 
Q8. How should any register relate to a notification requirement?  
GM Freeze believes that openness and transparency are vital if the proposed legislation is to prevent GM 
contamination taking place. All the information required at notification should be placed on a public registers 
as soon as possible and sent to all interested parties by registered post.  
 
Q9. Is a 3-month registration period reasonable and practical?  
We agree that a three month notification period (to include beekeepers) is sufficient and in-line with best 
practice in other EU countries, for example Germany, Belgium and Estonia. The majority of cropping 
rotations are planned well ahead by farmers, and there should be no difficulty meeting the three month 
requirement in most cases. In the cases of a late change in cropping plans, inside the three month period, 
which might arise from poor weather or sudden market changes, farmers would have to opt for non-GM 
seeds. We suggest that WAG reviews the effectiveness of this period for the first planting seasons for GM 
crops and makes changes to the period if found to be too short. This may be the case if there is a dispute 
between farmers or farmers and beekeepers pre-planting. 
 
WAG also need to consider how information about intentions to plant GM crops should be publicised.  It 
would be easy for farmers, beekeepers and gardeners to be missed off the list of addresses to receive 
written notification due to land changing hands, agreements to place hives on particular fields, and the 
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renting of land. As a safeguard, we recommend that placing of notices on public roads near the field to be 
planted, on community notice boards and local papers should be a statutory requirement.  
 
Q10. If a register is established should the information be available to everyone? How should a 
register be funded?  
GM Freeze believes that all information should be publicly available and easily accessible free of charge.  
This should be on-line and freely available at Public Libraries. A minority of people who might be affected by 
a GM planting will not have access to the internet, and the WAG needs to ensure that paper copies can be 
sent out from the registration authority. 
 
The sensible way to fund the register would be via a levy on GM seed sales. This could be collected at the 
same time as VAT by Customs and Excise and then transferred to the registration authority. This would 
involve minimal additional public expenditure. WAG should publish a plan for managing the register with a 
draft budget as soon as possible. 
 
Q11. Is the training requirement reasonable and what should it comprise of?  
The training requirements set out in the consultation document cover the main topics. The suggested course 
duration should be adequate. We recommend that farmers and farm workers should be required to attend re-
fresher courses every two years.   
 
As human error (eg, the accidental mixing of GM and non-GM seed lots) is a highly likely source of 
contamination, we believe courses need to focus on reducing risk from this source as well as natural 
sources. Hygiene will be a vital requirement to prevent moving from field to field or farm to farm (eg, in 
shared equipment). Courses should therefore include practical demonstration of cleaning harvesters, drills, 
silos and the parts of the infrastructure where co-mingling could take place. In addition, the role of footware 
and personal vehicles in transferring seeds needs to be highlighted and methods of prevention and cleaning 
included in course syllabuses. 
 
Q12. Do Stakeholders agree with the need to keep records and the level of detail proposed?  
Full record keeping will be necessary (in many aspects of farm management it is already the norm, eg, for 
assurance schemes) for: 
 

• Farmers to demonstrate compliance to enforcement authorities. 
• To resolve contamination cases. 
• To facilitate post market monitoring. 
• To assist with wider environmental monitoring. 
• To inform future owners or tenants of the land of the location of previous GM plantings. 

 
We recommend that records be inspected annually to ensure compliance and be included on a public 
register. The Royal Institute of Chartered Surveyors has proposed a map based register on--linexii, which GM 
Freeze fully supports as a cost effective approach to making this information available to all interested 
parties. 
 
Q13. Do Stakeholders agree with the range of field measures proposed? 
The measures set out in the consultation document cover many of the aspects needed to avoid 
contamination.  We are pleased that the possibility of contamination between crops or field on the same farm 
is acknowledged if farmers decide to grow both GM and non-GM crops of the same species. We would also 
recommend that specific measures should be included to cover in-farm separation and hygiene. 
 
Honeybee colonies (domestic or wild) may impact on cross-pollination frequency between related crops. 
 
Overlap in flowering between winter and spring varieties (recorded in oilseed rape for instance) should be 
included. 
 
Equipment, vehicle and clothing cleaning (before leaving GM fields or in covered and paved areas where 
split seed can be collected and destroyed) needs to be specifically required. 
 
Q14. Do stakeholders agree with this precautionary approach to GM oilseed rape cultivation in 
Wales?  
We support the WAG’s decision not to set a separation distance for oilseed rape. We would like to see an 
assurance from WAG that they will seek to ban GM oilseed rape using Article19 of Directive 2001/18 citing 
the impossibility of preventing gene escape from GM crops in Wales and the scientific uncertainty 
surrounding the long-term consequences of such escapes and the capacity of volunteers, feral populations 
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and wild relatives to stack genes over successive growing seasons potentially increasing their fitness and 
ability to establish in other habitats outside the arable field. 
 
GM Freeze believes that there is ample evidence of cross-pollination between crops, seed contamination, 
gene transfer to wild relatives and longevity of seeds in soil to justify such a ban. We will contact WAG with 
further information on the evidence to back a decision to ban GM oilseed rape in Wales.  
 
Such a ban would raise additional problems regarding cross-border arrangements, and these should be built 
into WAG’s policy development from the start. 
 
Q15. Do stakeholders agree with these proposed separation distances? If not, which aspect(s) are 
thought to need further consideration?  
 
As we stated earlier, we believe that the intention to minimise GM contamination under the proposed 
regulations is wrong in law. Therefore it follows that to avoid contamination of other crops the separation 
distances proposed by WAG are inadequate. The NIAB study used by Defra to establish their proposed 
separation distances (eg, 35 metres for oilseed rape) are based on the 0.9% labelling threshold and very 
limited data set often gathered within the same field as the GM crop. There is a dearth of scientific data on 
long-distance pollen transfer, the vectors responsible and the long-term consequences of such transfers.  
 
We welcome the recognition that average field size in Wales may play a part in determining cross-pollination 
levels. However, this is an area where considerable uncertainty still exists given the factors that influencing 
pollen movement and gene transfer (see below). 
 
There are a number of reviews of the evidence of cross-pollination distancesxiii, xiv  and xv. All of these show that 
the separation distances proposed for maize, beet and potatoes in the WAG consultation are inadequate to 
avoid GM contamination of neighbouring crops. 
 
The following table gives details of the wide interpretation of field data and the distances required to 
avoid/minimise contamination. It amply illustrates the need to gather additional data before final separation 
distance are set and the need to follow a precautionary approach. 
 
 Defra 

separation 
distances 

Largest separation 
distances so far 
proposed by a 
member state 

Separation distances 
proposed by National 
Pollen Research Unit 

SCIMAC 
distance FSE 

Oilseed rape 
conventional 
Oilseed rape 
organic 

35 
 
35 
 

4000a 
 
6000a 

5000 
 
5000 

50 (100)d 

 
200 

Maize grain 
conventional 
Maize fodder 
conventional 
Maize grain 
organic 
Maize fodder 
organic 

110 
 
80 
 
110 
 
80 

800b 
 
800b 
 
800b 
 
800b 
 

3000 
 
3000 
 
3000 
 
3000 

200e 

 
80 
 
200 
 
200 
 

Beet 
conventional 
Beet organic 

No distance 
specified 
No distance 
specified 

2000b 

 
2000b 

1000 
 
1000 

6 
 
600 

Potatoes 
conventional  
Potatoes 
organic 

No distance 
specified  
No distance 
specified 

50c 
 
50c 
 

500 
 
500 

n/a 
 
n/a 

 
Distances in metres  a- Latvia b- Luxemburg c- Poland  d – longer distance for varietal association varieties e- for sweet corn 
 
Anecdotal evidence of long-distance gene transfer in maize suggests that wind borne pollen can cross-
pollinate at considerable distances. The attached map from Fairfield Township in the USA shows how one 
farmer (Victor Shrock) tracked pollen movement from his blue-seeded maize crop to neighbouring white and 
yellow-seeded maize crops (the Shrock blue-seeded maize crop was the only one in the district). Mr Shrock 
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tracked the movement of pollen by collating reports of blue maize kernels in other crops and in one case 
found 1% contamination at an estimated distance of 2.6 to 3 miles (see map attached or available at 
www.gmfreeze.org). 
 
We have already referred to the long-distance movement of oil seed rape pollen over 26km earlier in this 
submission. Wild beet pollinate at a distance of 14 km has been recordedxvi   and potatoes at 1000 
metresxvii .This suggests we need to know far more before the frequency and extent of long-distance 
pollination before separation distance to avoid contamination can be set. It is possible to set distances that 
should minimise contamination but with a high degree of uncertainty because pollen movement is controlled 
by a complex set of facters including: 
 

• Amount and weight of pollen grains. 
• Wind speed. 
• Presence of pollinating  insests. 
• Topography. 
• Vegetation. 
• Temperature. 
• Humidity.   

 
The occurrence of the classical leptokertic decay curve for pollen in the atmosphere  can be disrupted by any 
one of these factors. 
  
The requirement to include non-GM margins for potato, maize and beet crops will help reduce wind borne 
pollination but assumes that pollen movement will follow the leptokeric decay curve when often it will not. For 
beet crops, we cannot find any evidence that  the role of insects in cross-polination will be affected by non-
GM margins. WAG should always follow the precautionary approach if there are clear data gap. It is easier to 
revise sepatation distances in the light of fresh, reliable data than clean up widespread genetic 
contamination. 
 
Q16. Do stakeholders accept how the proposed separation distance requirement would apply?  
We believe that the separation distances should apply to all GM crops regardless of field size or location and 
that all neighbours within the distances finally agreed have equal rights to be consulted and object. 
 
There is nothing in the consultation paper about how to deal with objections from neighbouring growers, 
farmers, gardeners and beekeepers. It is one thing to be told that GM crops which could cross-pollinate with 
your crops will be grown nearby, but how would people prevent the crop being grown if they did demonstrate 
that it represented a threat to their livelihoods? This suggests that there is a gap in the proposals (ie, a 
means to legal prevent a GM crop being planted). The 2007 GM potato test site in East Yorkshire (BASF’s 
GM blight resistant potato trails) was objected to by beekeepers and farmers because of the threat to 
pollination services in local borage crops. There was no easy legal mechanism for the test site to be halted 
following objections, but in this case the landowner hosting the trial site graciously withdrew. Such good 
neighbour acts cannot be guaranteed in the future if GM commercial crops were involved. 
 
Another example of the type of dispute that could arise came in 1998 when an organic sweet corn crop was 
planned to be planted very close to a GM maize trial at Dartington in Devon. Court action over the legality of 
the release consent failed to prevent to GM crop going ahead, and the organic farmer in question moved the 
sweet corn crops to another field to reduce the chances of contamination. In many cases the option to move 
non-GM crops would not be open to farmers.  
 
Problems may also arise from a several GM crops being grown in a small geographical area. 
 
Therefore WAG needs to consider how to resolve disputes arising from objections. Leaving it to be dealt 
through the redress mechanism will not avoid contamination in the first place. One way to approach this 
would be to license each site after all representations from neighbours have been received. We urge WAG to 
give this serious consideration. The alternative is rural strife.   
 
Q17. Do stakeholders agree that due to the high dependency on contract harvesting in Wales, 
sharing of equipment on the basis proposed is acceptable?  
Equipment sharing has the capacity to result in considerable cross-contamination between GM and non-GM 
crops and between fields. It should be strictly regulated and avoiding the practice made the number one 
priority. 
 
The limited information and data in the public domain suggest that gene transfer by machinery, and human 
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traffic could be significant. For example, in evidence to a Science Review panelxviii , Jeremy Sweet (then of 
NIAB) reported, “We found six kilos of seed in that combine harvester. It then went into a field of barley and 
harvested the barley, and that barley flushed out the rape seed and it all dropped into the ground.” 
 
To put this into context, six kg of oilseed rape seeds contains approximately 1.2 million seeds (1000 seeds 
weigh 5g). The normal sowing rate for oilseed rape is 120 seeds per m2, meaning that a combine could 
contain enough seed to sow one hectare of crop if the seed was deposited evenly over the first hectare 
harvested.  At the other extreme, if two seeds per m2, were dropped, there would considerable scope for 
widespread contamination of following non-GM oilseed rape crops. Two GM volunteer plants per square 
metre would give a contamination rate in a following non-GM rape crop of 1.66% - over eight times that 
estimated for contamination via volunteers (0.2%)xix. 
 
Research in France indicated how GM beet seed could be transferred on feet and machinery. Beet 
transgenes were found in weed beet 1.5 km from the GM crop underlining the potential for seed moving 
between farmsxx . 

We do not know of any research on drilling equipment used for sowing maize. 
 
In our view, if the WAG goes ahead with the proposals to allow equipment to be used on GM and non-GM 
fields, that would greatly increase the risk of contamination. We would like to see far more information on the 
effectiveness of cleaning operations before endorsing such a proposal. Manufacturers may also need to 
redesign equipment to allow easier cleaning or reduce the chances of seeds accumulating. Post operation 
cleaning, either on the field or on a paved surface where spilt seed could be gathered, must be statutory and 
penalties sufficient to deter sloppy practice or avoidance.  In our view fines should be linked to the value of 
the crops potentially contaminated. 
 
Q18. Do stakeholders accept this analysis? Are there points that need to be clarified or points not 
covered that should be considered?  
The analysis of coexistence and organic growers is flawed because the 0.9% labelling threshold is used as a 
limit for contamination on-farm. This is not avoiding contamination, but minimising it and we refer to our 
comments above relating to the Lasok/Haynes legal opinion (above). The analysis presented in the 
consultation document allows no scope for off-farm contamination leaving organic farmers in a very 
vulnerable position if the level goes over 0.9% as a result of any co-mingling of GM crops. 
 
Given the objectives of the WAG to expand organic production in Wales, we find this approach to 
coexistence with organic crops surprising and recommend a re-think aimed at avoiding GM contamination 
altogether.   
 
The consultation document rightly points to seeds as a potential source of contamination. We urge WAG to 
support a zero threshold for GM in all seeds to ensure that all non-GM crops get off to a clean start. 
 
Q19. Do stakeholders consider that the voluntary GM-free zone is a concept worthy of further 
development? If yes, what could be done to facilitate further development of the model?  
GM Freeze believes that a GM-free zone covering the whole of Wales would be the best way to deliver the 
WAG policies on agriculture, food, the environment and GM crops. A zone covering the whole nation, 
democratically decided by a vote in the National Assembly, would avoid the pitfalls of developing a legal 
framework for local or regional GM-free zones. We do not believe a voluntary scheme can work without a 
legal framework for decision making, dispute resolution and duration.  We urge WAG to instigate a campaign 
to reform the EU legislation to allow GM-free zones to be given legal status. 
 
Q20. Would stakeholders support efforts to establish an all Wales voluntary GM-free zone?  
Our comments relating to Q19 are relevant here. We cannot see a voluntary approach working unless each 
land owner is bound by a legal contract not to grow GM crops. This raises the several questions: 
 

• What happens if the land is sold or inherited? Should the contract apply to the land or the owner or 
tenant? 

• How long would contracts last for? 
• How would a voluntary agreement impact on cross-border issues? 
• How would rogue farmers be dealt with? 

 
In the present legal framework, we do not see much scope for the voluntary approach to GM-free zones.  
Therefore, we recommend that WAG seeks to use Article 19 of Directive 2001/18 to ensure that there are 
conditions placed on each new marketing consent to prevent the GM crop being grown in Wales. We believe 
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a coherent case can be made for each potential GM-crop based on science, socio-economic and cultural 
considerations, and offer our support in building an evidence base. We recognise that this does not deal with 
the only current consent for Mon810 and suggest that WAG explores the use of the safeguard clause (Article 
23) achieve a national ban on this GMO as has been done in several EU member states. 
 
Q21. Do Stakeholders agree that GM crops should be considered for exclusion from Environmentally 
Designated Areas?  
EDAs are an integral part of WAG’s policy for rural development that seeks to build upon the high quality of 
the Welsh environment. We fully support excluding GMOs from these areas. 
 
Q22. Should Agri-Environment schemes such as Tir Cynnal, Tir Gofal and Organic Farming 
Schemes/Organic Maintenance Schemes include the requirement to the agreement holder not to 
grow GM crops on the land entered into such a scheme?  
We fully support the proposal that Agri-Environment Schemes should require participants to sign an 
agreement not to grow GM crops for the duration of the agreement. 
 
Q23. What are your views on the types of losses identified above?  
The consultation document has correctly identified the types of economic losses that might be incurred by 
non-GM and organic farmers as a result of GM contamination. Beekeepers need to be included also. Given 
the potential longevity of certain types of GM contamination, for example GM weed beet and dormant GM 
oilseed rape seed in soils, the regulations need to extend period of liability. Such contamination may impact 
on the future sale of land as its presence could limit future land use options, for instance conversion to 
organic arable or mixed farming. We recommend that dealing with long-term harm is built into the regulations 
dealing with redress. 
 
Q24. Should coexistence measures try to ensure that such losses should be covered?  
GM Freeze believes that all types of losses, including loss of value, status, reputation, legal costs, travel, 
time negotiating with contractors and analytical should be covered by the proposed regulations. 
 
Q25. Are there any other types of losses that should be taken into consideration? Environmental? 
Cost of volunteer control? Cost of clean up? Administration cost associated with adventitious 
presence?  
GM Freeze believes that farmers and landowners who find themselves the victim of GM contamination 
should be compensated for all types of harm however long that harm persists. If compensation is confined to 
the immediate economic impacts of a contamination incident there is a risk that measures needed to prevent 
the problem persisting (eg, volunteer control) may not take place. Farmers need to be sure that if they take 
remedial action they do so in the knowledge that they will not bear any of the costs. 
 
Q26. Are there any alternative ways of distributing the burden of a redress system on the GM sector?  
GM Freeze is very clear in our view that the seed companies should be responsible for redress. They hold 
the patents on GM traits and the Plant Breeders rights so it is right that they carry all the burden if 
contamination or harm occurs. By making companies strictly liable, the proposed regulations may cause a 
change in behaviour in these companies so they are more aligned to the precautionary approached to GM 
crops adopted by the WAG and National Assembly. 
 
Another advantage of making seed companies strictly liable would be that it would be simpler for injured 
parties to claim compensation once the GM trait in their crop or honey had been identified. This would avoid 
farmers having to try and track down the neighbours who were the source of the contamination. There may 
be more than one growing the same crop, which would add to investigation and legal costs. Strict liability 
would also reduce the chances of rural strife – farmers fighting farmers or beekeepers fighting farmers, etc.  
 
We would like to draw WAG’s attention to the experience in the Vale of Evesham in the 1980s when 
glasshouse growers lost valuable glasshouse crops due to herbicide drift. Growers who faced loses were 
forced to track down neighbours who were spraying in their area and often found that several neighbours 
could be responsible for the damage caused. Faced with suing several neighbours, all of whom claimed that 
their practice followed guidelines and good agricultural practice, most injured parties usually decided to bear 
the costs themselves. 
 
If seed companies feel the contamination results from poor practice by farmers who purchased their seeds 
then they could sue that farmer to recoup the compensation they should have paid to injured parties. 
 
Q27. Are there any strong arguments or pros/cons to each approach that have not been covered?  
 Please see our comments under the previous question. 
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Q28. Should redress be available for all proven economic losses as a result of GM adventitious 
presence or should it be limited to the 0.9% threshold and regulatory constraints?  
Redress should be available for any GM presence in crops. Many farmers (especially organic farmers) are 
working to zero thresholds for GM presence to meet the demands of those they supply. This level is also 
needed to protect the environment and health. We emphasise that the only GM presence that allows crops 
to leave the farm unlabelled is one which is adventitious and technically unavoidable. If the WAG 
coexistence measures plan for contamination we do not believe that this can be categorised as adventitious 
or technically unavoidable, and therefore crops would have to be labelled GM. 
 
Q29. Have we correctly identified the range of losses that might occur in crop values?  
Please see our response to Qs 24 and 25. 
 
Q30. Should consequential or additional losses be covered by any redress mechanism? If so, which 
should be covered and why? How likely are these to occur? Are there are any other types of losses 
that should be considered?  
Yes – please see previous responses in the section. 
 
Q31. Who should be entitled to claim redress and what eligibility criteria should they satisfy?  
Any party subject to economic or other harm should be able to claim redress even if their land or hive is 
beyond the statutory separation distance agreed for the crop responsible. For instance, a private beekeeper 
may lose a portion of their personal honey crops or a private gardener a sweet corn crop or a farmer may 
have to buy seed because his farmed-saved seeds are contaminated. Redress should be mandatory 
regardless of whether the party objected to the GM crop being grown at the time of notification.   
 
Q32. What should the eligibility requirements be for non-GM farmers to seek redress? Have any 
particular criteria been highlighted?  
GM Freeze believes that non-GM farmers, beekeepers, gardeners and allotment holders should be treated 
the same under the legislation for redress. Compensation should follow automatically if the presence of GM 
traits is proven.  
 
Q33. Are there any alternative ways of distributing the burden of a redress system on the GM sector? 
Are there any strong arguments or pros/cons to each approach that have not been covered?  
The consultation document covers all the options for allocating the burden of redress.   
 
Q34. Which redress mechanism do you favour and why? If a compulsory redress mechanism is your 
preferred option, which of the options described should it employ?  
Our view is that the system adopted must be: 

• Simple.  
• Clear. 
• Easy for victims to use.  
• Fair. 
• Avoid courts. 
• Avoid farmer-to-farmer and other disputes.  

 
This leads to the seed companies responsible for marketing GM seeds to be strictly liable. A levy on seeds 
going into a central compensation fund paid for by industry but controlled by a WAG appointed board would 
provide quick resolution to claims. There has also to a mechanism for claims to be reopened if the GM 
contamination persists and requires further remedial action and/or causes additional economic or 
environmental/health harm.   
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